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CaseNo.20100635-CA
IN THE

UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/ Appellee,
vs.

RONALD KEITH LOYO,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from his sentences for unlawful control of a motor
vehicle, a class A misdemeanor, in violation of UTAH CODE ANN. § 41-la-1314
(West Supp. 2011), and theft, a class B misdemeanor, in violation of UTAH
CODE ANN. § 76-6-404 (West 2004). This Court has jurisdiction under UTAH
CODE ANN.

§ 78A-4-103(2)(e) (West 2009).1
STATEMENT OF THE ISSUE

Did the trial court abuse its discretion by sentencing an indigent, but
recently employed, defendant to pay $806.00 in fines and fees within 11
months?

Citation in this brief is to the current Code, prior amendments to
which do not affect the disposition of this case.

Standard of Review. Sentences are reviewed for abuse of discretion.
"[A] sentence imposed by the trial court should be overturned only when it is
inherently unfair or clearly excessive/' State v. Boyd, 2001 UT 30, | 31, 25
P.3d 985 (citation omitted).
STATUTES
The following statutes are attached at Addendum A:
Utah Code Ann. §§ 76-3-201 (West Supp. 2011), -301 (West 2004).
STATEMENT OF THE CASE2
Defendant was charged by information with two counts of theft, a
second degree felony and a class B misdemeanor (Counts I and II), and
driving on a suspended or revoked operator's license, a class C misdemeanor
(Count III). R3-2.
Defendant pleaded no contest to an amended Count I, unlawful
control of a motor vehicle, a class A misdemeanor, and to Count II, theft, as
charged. The trial court dismissed Count III. R28, 27-21; 38:4-5.
Defendant was sentenced to 365 days and 180 days in jail on Counts I
and II, respectively. R32. However, by suspending all but 15 da3^s of the
sentences and then granting 15 days credit for time served, the court

2

A recitation of the facts of the offenses is omitted as it unnecessary to
the disposition of this case.
-2-

suspended all of Defendant's jail sentence. Id. The court placed Defendant
on twelve months probation and ordered him to pay restitution of $200. He
was also ordered to pay a fine of $740, plus a security fee of $66. R38:19-21;
R. 32-31.
Defendant timely filed a notice of appeal. R35.
SUMMARY OF ARGUMENT
Defendant argues that the trial court abused its discretion in
ordering him to pay $806 in fines and fees because he was only recently
employed and cared for his ailing mother who lived on social security.
The court, however, was statutorily authorized to impose fines totalling
$3500.

Plainly considering Defendant's circumstances and its own

obligation to apply the law fairly and uniformly, the court ordered
Defendant to pay a fine of only $806 over a period of eleven months.
That was not an abuse of discretion.

-3-

ARGUMENT
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION BY
SENTENCING
AN
INDIGENT,
BUT
RECENTLY
EMPLOYED, DEFENDANT TO PAY $806 IN FINES AND
FEES WITHIN 11 MONTHS
Defendant argues that the trial court abused its discretion in
sentencing him to pay $806 in fines and fees. Aplt. Br. at 5-6. On the
contrary, the record shows the court fully

considered

Defendants

circumstances in imposing a reasonable fine and schedule of payment.
"In general, a trial court's sentencing decision will not be overturned
'unless it exceeds statutory or constitutional limits, the judge failed to
consider all the legally relevant factors, or the actions of the judge were so
inherently unfair as to constitute abuse of discretion.'" State v. Killpack, 2008
UT 49,1| 59,191 P.3d 17 (quoting State v. Sotolongo, 2003 UT App 214, f 3, 73
P. 3d 991) (upholding prison sentence in spite of more culpable codefendant's
sentence of probation and trial court's evident consideration of all mitigating
factors). The appellate court "may only find abuse 'if it can be said that no
reasonable [person] would take the view adopted by the trial court/" State v.
riouk, 906 P.2d 907, 909 (Utah Ct. App. 1995). Stated differently, "a sentence
imposed by the trial court should be overturned only when it is inherently
unfair or clearly excessive." State v. Boyd, 2001 UT 30, f 31, 25 P.3d 985
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(citing State v. Woodland, 945 P.2d 665, 671 (Utah 1997)) (additional citations
omitted).
Defendant argues that the trial court abused its discretion "by failing to
consider all "legally relevant factors'': (1) that "he secured employment only
immediately before sentencing," and (2) that "he also cares for his disabled
mother, who is on a severely fixed income." Aplt. Br. at 6. The law and the
trial court's thoughtful consideration of Defendant's circumstances rebut his
argument.
Defendant pleaded no contest to a class A misdemeanor and a class B
misdemeanor. R28, 27-21; 38:4-5. Under Utah law, the court was authorized
to impose a fine of up to $2,500 for the class A misdemeanor and $1,000 for
the class B misdemeanor, totaling $3,500. UTAH CODE ANN. §§ 76-3-201 (2)(a)
(West Supp. 2011), -301(l)(c), (d) (West 2004). Adult Probation and Parole
(AP&P) recommended that Defendant be ordered to pay a fine of $740, a
recoupment fee of $250, and a court security fee of $33. R37. Defendant
asked the court to waive the recoupment fee because he had just obtained
employment at Deseret Industries and to reduce the fine to $300 because he
cared for his ailing mother, who was living on social security. R38:12.
The trial court, receptive to Defendant and its own obligations in the
circumstances, responded as follows:

-5-

I will order the fine of $740. That is to include the
surcharge. I think that AP&P's recommendation is fair given
the fact that we are dealing with a couple of charges here, and
I think in fairness to other people who stand before me in a
similar situation—you are certainly not the only person who
has financial constraints that make the fines and fees difficult
to pay. You know, I don't want to be unfair to everyone else
by giving you a break when other people are not getting the
same break. I think that there needs to be some uniformity in
that. I think that even with some financial constraints, as your
counsel has described, I think $740 is a fair amount, especially
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already getting a significant break on what I could order for
this case.
I will strike the recoupment fee on the recommendation
of your counsel. I'll order a security fee of $66 and restitution
of $200.

Til order that all financial obligations on this case, including
restitution, be satisfied within 11 months so that will give you
significant time to make payments on that.
R38:20-21.
In sum, the court was authorized to order Defendant to pay $3500, plus
a recoupment fee of $250 and restitution.

Responsive to Defendant's

circumstances, the court waived the recoupment fee, ordered $200 in
restitution (which Defendant did not challenge below or on appeal), and
fined Defendant only $740 (without surcharge), plus a $66 security fee, giving
Defendant almost a full year to make payment. R38:12-13, 20-21. The court's
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orders—neither unreasonable, unfair, nor excessive —cannot be held to
constitute an abuse of discretion.
CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted t h i s ^ l day of August, 2011.
MARKL.SHURTLEFF

Utah Attorney General

^ ^n
KENNETH A. B ^ N S T C ^ I

Assistant Attorney General
Counsel for Appellee
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Addenda

Addendum A

Addendum A

U.C.A. 1953 § 76-3-201
West's Utah Code Annotated Currentness
Title 76. Utah Criminal Code
*Bchapter 3. Punishments (Refs & Annos)
"Upart 2. Sentencing
•*§ 7 6 - 3 - 2 0 1 . Definitions—Sentences or combination of sentences allowed— Civil
penalties.

(1) As used in this section:
(a) "Conviction" includes a:
(i) judgment of guilt; and
(ii) plea of guilty.
(b) "Criminal activities" means any offense of which the defendant is convicted or any other
criminal conduct for which the defendant admits responsibility to the sentencing court with or
without an admission of committing the criminal conduct.
(c) "Pecuniary damages" means all special damages, but not general damages, which a person
could recover against the defendant in a civil action arising out of the facts or events constituting
the defendant's criminal activities and includes the money equivalent of property taken,
destroyed, broken, or otherwise harmed, and losses including earnings and medical expenses.
(d) "Restitution" means full, partial, or nominal payment for pecuniary damages to a victim, and
payment for expenses to a governmental entity for extradition or transportation and as further
defined in Title 77, Chapter 38a, Crime Victims Restitution Act.
(e)(i) "Victim" means any person who the court determines has suffered pecuniary damages as a
result of the defendant's criminal activities.
(ii) "Victim" does not include any coparticipant in the defendant's criminal activities.
(2) Within the limits prescribed by this chapter, a court may sentence a person convicted of an
offense to any one of the following sentences or combination of them:
(a) to pay a fine;
(b) to removal or disqualification from public or private office;
(c) to probation unless otherwise specifically provided by law;
(d) to imprisonment;
(e) on or after April 27, 1992, to life in prison without paroie; or
(f) to death.
(3)(a) This chapter does not deprive a court of authority conferred by law to:
(i) forfeit property;
(ii) dissolve a corporation;
(Mi) suspend or cancel a license;
(iv) permit removal of a person from office;
(v) cite for contempt; or
(vi) impose any other civil penalty.
(b) A civil penalty may be included in a sentence.
(4)(a) When a person is convicted of criminal activity that has resulted in pecuniary damages, in
addition to any other sentence it may impose, the court shall order that the defendant make
restitution to the victims, or for conduct for which the defendant has agreed to make restitution
as part of a plea agreement.

(b) In determining whether restitution is appropriate, the court shall follow the criteria and
procedures as provided in Title 77, Chapter 38a, Crime Victims Restitution Act.
(c) In addition to any other sentence the court may impose, the court, pursuant to the provisions
of Sections 63M-7-503 and 77-38a-401, shall enter:
(i) a civil judgment for complete restitution for the full amount of expenses paid on behalf of the
victim by the Utah Office for Victims of Crime; and
(ii) an order of restitution for restitution payable to the Utah Office for Victims of Crime in the
same amount unless otherwise ordered by the court pursuant to Subsection (4)(d).
(d) In determining whether to order that the restitution required under Subsection (4)(c) be
reduced or that the defendant be exempted from the restitution, the court shall consider the
criteria under Subsections 77-38a-302(5)(c)(i) through (iv) and provide findings of its decision
on the record.
(5)(a) In addition to any other sentence the court may impose, and unless otherwise ordered by
the court, the defendant shall pay restitution of governmental transportation expenses if the
defendant was:
(i) transported pursuant to court order from one county to another within the state at
governmental expense to resolve pending criminal charges;
(ii) charged with a felony or a class A, B, or C misdemeanor; and
(iii) convicted of a crime.
(b) The court may not order the defendant to pay restitution of governmental transportation
expenses if any of the following apply:
(i) the defendant is charged with an infraction or on a subsequent failure to appear a warrant is
issued for an infraction; or
(ii) the defendant was not transported pursuant to a court order.
(c)(i) Restitution of governmental transportation expenses under Subsection (5)(a)(i) shall be
calculated according to the following schedule:
(A) $100 for up to 100 miles a defendant is transported;
(B) $200 for 100 up to 200 miles a defendant is transported; and
(C) $350 for 200 miles or more a defendant is transported.
(ii) The schedule of restitution under Subsection (5)(c)(i) applies to each defendant transported
regardless of the number of defendants actually transported in a single trip.
(d) If a defendant has been extradited to this state under Title 77, Chapter 30, Extradition, to
resolve pending criminal charges and is convicted of criminal activity in the county to which he
has been returned, the court may, in addition to any other sentence it may impose, order that
the defendant make restitution for costs expended by any governmental entity for the
extradition.
(6)(a) In addition to any other sentence the court may impose, and unless otherwise ordered by
the court pursuant to Subsection (6)(c), the defendant shall pay restitution to the county for the
cost of incarceration and costs of medical care provided to the defendant while in the county
correctional facility before and after sentencing if:
(i) the defendant is convicted of criminal activity that results in incarceration in the county
correctional facility; and
(ii)(A) the defendant is not a state prisoner housed in a county correctional facility through a
contract with the Department of Corrections; or
(B) the reimbursement does not duplicate the reimbursement provided under Section 64-13e104 if the defendant is a state probationary inmate, as defined in Section 64-13e-102, or a state
parole inmate, as defined in Section 64-13e-102.
(b)(i) The costs of incarceration under Subsection (6)(a) are the amount determined by the
county correctional facility, but may not exceed the daily inmate incarceration costs and medical
and transportation costs for the county correctional facility.
(ii) The costs of incarceration under Subsection (6)(a) do not include expenses incurred by the
county correctional facility in providing reasonable accommodation for an inmate qualifying as an

individual with a disability as defined and covered by the federal Americans with Disabilities Act
of 1990, 42 U.S.C. 12101 through 12213, including medical and mental health treatment for the
inmate's disability.
(c) In determining whether to order that the restitution required under this Subsection (6) be
reduced or that the defendant be exempted from the restitution, the court shall consider the
criteria under Subsections 77-38a-302(5)(c)(i) through (iv) and shall enter the reason for its
order on the record.
(d) If on appeal the defendant is found not guilty of the criminal activity under Subsection
(6)(a)(i) and that finding is final as defined in Section 76-1-304, the county shall reimburse the
defendant for restitution the defendant paid for costs of incarceration under Subsection (6)(a).

Laws 1973, c. 196, § 76-3-201; Laws 1979, c. 69, § 1; Laws 1981, c. 59, § 1; Laws 1983, c. 85,
§ 1 ; Laws 1983, c. 88, § 3; Laws 1984, c. 18, § 1; Laws 1986, c. 156, § 1; Laws 1987, c. 107, §
1; Laws 1990, c. 8 1 , 5 1: Laws 1992, c. 142, 5 1; Laws 1993, c. 17, 5 1: Laws 1994, c. 13, 5
19: Laws 1995, c. I l l , 5 1, eff, May 1, 1995; Laws 1995, c. 117, § 1, eff. May 1, 1995; Laws
1995, c. 301, 5 1, eff. May 1, 1995; Laws 1995, c. 337, 5 1, eff. May 1, 1995; Laws 1995, 1st
Sp.Sess.. c. 10, 5 1, eff. April 29, 1996: Laws 1996, c. 40, 5 1, eff. April 29, 1996; Laws 1996, c.
79, 5 98, eff. April 29, 1996: Laws 1996. c. 241. 55 2, 3, eff. April 29, 1996: Laws 1998, c. 149,
5 1, eff. May 4. 1998; Laws 1999, c. 270. 5 15, eff. May 3, 1999: Laws 2001, c. 209. 5 1, eff.
April 30, 2001: Laws 2002, c. 35, 5 4, eff. May 6, 2002; Laws 2003, c. 280, 5 1, eff. May 5.
2003: Laws 2006, c. 208, 5 1, eff. May 1, 2006: Laws 2007, c. 154, 5 1, eff. April 30, 2007:
Laws 2007, c. 339, 5 3, eff. April 30, 2007; Laws 2007, c. 353, 5 9, eff. April 30, 2007: Laws
2008. c. 151. 5 1, eff. May 5, 2008; Laws 2010, c. 85, 5 1, eff. May 1 1 , 2010; Laws 2011, c. 64,
5 3, eff. May 10. 2011; Laws 2011, c. 131, 5 18, eff. May 10, 2011.

U.C.A. 1953 § 76-3-301
West's Utah Code Annotated Currentness
Title 76. Utah Criminal Code
"flChapter 3. Punishments fRefs & Annos)
*HPart 3. Fines and Special Sanctions
"*§ 7 6 - 3 - 3 0 1 . Fines of persons

(1) A person convicted of an offense may be sentenced to pay a fine, not exceeding;
(a) $10,000 for a feiony conviction of the first degree or second degree;
(b) $5,000 for a felony conviction of the third degree;
(c) $2,500 for a class A misdemeanor conviction;
(d) $1,000 for a class B misdemeanor conviction;
(e) $750 for a class C misdemeanor conviction or infraction conviction; and
(f) any greater amounts specifically authorized by statute.
(2) This section does not apply to a corporation, association, partnership, government, or
governmental instrumentality.

Laws 1973, c. 196, § 76-3-301; Laws 1986, c. 178, § 63; Laws 1988, c. 152, § 14; Laws 1991,
c. 241. 5 90: Laws 1995, c. 291, 5 2, eff. May 1, 1995.
U.C.A. 1953 § 76-3-301, UT ST § 76-3-301
Current through 2011 Second Special Session.

